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L Purpose

The purpose of this public gtting of the Commisson to Inquire into Child Abuse is to
explain to the public, and, in particular, to the survivors of indtitutiona child abuse
and other persons affected by its work, the Commission’s understanding of the tasks it
has been given in the Commission to Inquire into Child Abuse Act, 2000 (the Act)

and how it proposes to carry out those tasks.

2. Background.

On 11" May 1999, the date on which the last of the three television programmes in
the States of Fear series of programmes was broadcast by RTE, while announcing a
package of measures to be introduced relating to childhood abuse, the Taoiseach
acknowledged that abuse had ruined the childhoods of many children in the past and
on behdf of the State and of dl of the citizens of the State he gpologised to the
victims of child abuse “for our collective falure to intervene, to detect their pan, to
come to ther rescue’. One of the measures announced was the establishment of a
Commission to Inquire into Childhood Abuse. That Commisson, in the firg instance,
was to be established on a non-gatutory basis with broad terms of reference and with
the initid task of making recommendations to the Government on the terms of
reference, on how it would operate and on what powers and protections it required to

carry out its work.

The non-gatutory Commission, which comprised three of the members of this

Commission, made recommendations to the Government in two reports dated the 7



of September 1999 and the 14" of October- 1999 respectively, in which it
recommended, among other things, that the Commission should be put on a Satutory
bass. The reports were published a the same time as the publication of the

Commission to Inquire into Child Abuse Bill, 2000 on the 2™ February, 2000.

This Commission was established on the 23™ May, 2000 pursuant to the Act, which
had become law on the 26™ of April 2000. The Act, which in broad terms gave effect

to the recommendations in the two reports, governs the functions, powers and

procedures of the Commisson.

3. The Commisson

The Commission, as established under the Act, conssts of a chairperson and five
ordinary members. Detals of the members of the Commisson are st out in Appendix
A. The membership of the Commisson reflects a wide range of qudificaions and
professond experience in areas which will be under consderation by the

Commisson.

As a datutory body mandated to inquire into a matter of grave public concern, the
Commisson is uniqgue. While under the Act it has powers and privileges smilar to
those conferred on Tribunas of Inquiry and Committees of the Houses of the
Oireachtas to enable it to fulfil its invedtigative remit, it is dso intended that its
hearing process will be a source of heding for survivors of inditutiona childhood
abuse and to that end it has unique features which will be outlined later in this

satement.



The Commisson and its members are independent in the performance of ther

functions’’

4. The Staff of the Commission

Under the Act % the Commission has a range of options in reation to recruitment of
geff. Details of the current adminigtretive and other gtaff of the Commisson are st
out in Appendix B. The five members of the adminidrative staff who are on
secondment from the Department of Education and Science provided adminigtrative
sarvices for the non-gtatutory Commission. None of these seconded staff has been
involved in the Department of Education and Science or dsewhere in the
condderation of or processng any complaint of or other matter relaing to child

abuse. Moreover none has had any adminidrative or management responsbility in the
Department of Education and Science or elsewhere for industria schools or

reformatory  schooals.

The inquiry officers, who under the Act® will cary out a preliminary inauiry for the
Investigetion Committee in relation to each dlegation of abuse coming before that
Committee, will not be recruited from any Department of State which has or has had
responghility for children in inditutions. This includes,for example, the Depatment
of Education and Science, the Department of Hedlth and Children or the Department

of Judtice, Equaity and Law Reform.
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5. Conflicts of Interest

There will be in force within the Commisson a protocol, which will bind the
members of the Commisson, its daff and advisars, for identifying potentia conflicts
of interest and ensuring that a member of the Commission or of its daff or any adviser
does not become involved in any matter which comes before the Commission or a
Committee of the Commisson where such involvement would give rise to a conflict
of interest. The protocol will be srictly enforced by the charpersons of the

Commisson and the Confidentid Committee

Under the Act’ the Committees of the Commission are permitted to act in divisons.
This will endble the Committees to ded with any conflict Stuaions which may aise.

It will dso enable the Committees to complete their work more efficiently.

6. The functions of the Commission

Under the Act’ the Commission has been given three principal tasks to perform.
These are:

L To lisen to persons who have suffered abuse in childhood in
inditutions telling of this abuse and making submissons,

2. To conduct an inquiry into abuse of children in inditutions
since 1940 or earlier and where abuse occurred to find out why
it occurred and who was responsible for it; and

3. To report directly to the public on the results of the inquiry and

on the steps which should be taken now to ded with the

4 Section 11(6)
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continuing effects of abuse and to protect children in

inditutions from abuse now and in the future

In performing these tasks, the Commisson and its Committees must take into account
the meanings given to certain words and expressons, for example “abuse’, “child’

and “ingitution”, in the Act’,

In relation to the work of the Commission, “abuse’ means physica abuse, sexud

abuse, and other acts and omissons, for example, neglect and emotional abuse, which

have serious consegquences for a child.

In relation to the work of the Commission, “child” means a person who has not
atained the age of eighteen years, so that the Commisson and its Committees are

concerned with the experiences of a person before his or her eighteenth birthday.

In relation to the work of the Commission, an “inditution” means a school, an
industria school, a reformatory school, an orphanage, a hospita, a children’s home
and any, other amilar place and a foster home. However, the Commission and its
Committees are not only concerned with what happened within an inditution, but they
are dso concerned with a gtuation in which abuse of a child, which took place outsde
an inditution, was caused or contributed to by a person with respongbility for the

child in the inditution. For example, if a child from a resdentid inditution was

% gection 1(1)



abused while in outsde employment arranged by the inditution, thet is a Stuation

which the Act’ requires the Commission to look into.

The work of the Commisson does not extend to abuse suffered by a child while in the
care of his or her own family, whether the abuse was perpetrated by a member of the

family or by a third party. For example, the work of the Commisson does not extend

to abuse of a child living and being cared for a home-

(1) where the abuse was perpetrated by a neighbour;

(D) where a child in part-time or full-time employment was abused
by his or her employer;

(i)  where abuse was perpetrated in a sports club by a coach or
another person in authority, or

(iv)  where abuse was perpetrated by a group leader or other person

in authority in a group or club Stuation.

7. The Structure of the Inquiry

Under the Act the Commisson is to carry out its tasks of listening to survivors of
abuse and conducting an inquiry into abuse in inditutions since 1940 or earlier
through its Committees. Two Committees have been established under the Acts , the
Confidentid Committee and the Investigation Committee. Details of the membership
of each Committee are set out in Appendix C. As required by the Act’ there is no

overlap between the membership of the two Committees.
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While both Committees will contribute to fulfilling al of the functions of the
Commisson, its heding or thergpeutic role, in the main, will be fulfilled through the
work of the Confidentid Committee, wheress its invedtigetive role, in the man, will

be fulfilled through the work of the Investigation Committee.

8.  Evidence
Under the Act'® the Commission and the Committees of the Commission may require
a witness to give his or her evidence on oath. All witnesses who give evidence to the

Investigation Committee shal be required to give their evidence on oath.

In making its findings of fact, the Invedigation Committee will-
0 goply the standard of proof gpplicable in civil proceedings in a
court, that is to say, proof on the baance of probabilities, and
(it) the fmdings will be based only on evidence which would be
admisshble in a Court, s0, that in making its findings, the

Investigation Committee shal not rey on hearsay.

To avoid adversdy affecting the thergpeutic effect of giving evidence to the

Confidentid Committee, persons coming forward to that Committee will not be

required to give evidence on oath.

The Confidentid Committeg, in its report to the Commisson, shdl identify findings

which are based on evidence which could not be tested or challenged and was not



corroborated, so as to enable the Commission to disclose these matters in it's reports,

as required by the Act”

The Act™ requires the Commission and its Committees to bear in mind the need of
persons who have suffered abuse in childhood to recount to others such abuse, their
difficulties in doing so and the potentia beneficid effect on them of so doing. It
enjoins the Commisson and its Committees to conduct hearings a which evidence is
given in such a manner as to afford persons who have suffered abuse to give ther
evidence in an amosphere that is as sympathetic to, and as understanding of, them as
is compatible with the rights of others and the requirements ofjustice and as
informaly as possble in the circumgtances. The Commission, through its
Committees, will hear dl persons who come forward to tdll of abuse they have
auffered in inditutions in childhood. No such person will be refused a hearing. The
Commission expects, and it will take steps to ensure, that persons coming forward to
testify as to abuse are treated in the heding manner envisaged by the Oireachtas. In
the case of the Invedigation Committee, in hearing the testimony of such persons, the
rules of evidence may be relaxed where necessary to prevent the heding effect of

testifying being jeopardised, but the Committee will hear submissons as to what

evidence it may use in meking its findings.
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9. The Confidential Committee

Under the Act 1 the main task of the Confidentid Committee is to listen to persons
who have suffered abuse in childhood in inditutions telling of this abuse and making
submissons. The sgnificant festure of the manner in which the Confidentia
Committee will conduct its busness, and what digtinguishes it from the Investigation
Committee, is that, subject to certain limited and specific exceptions provided for in
the Act", persons giving evidence to the Confidentid Committee are guaranteed totdl
confidentidity in relation to their evidence and any documentation that they may
produce. To that end every hearing of the Confidentid Committee is required to be
held in privaie’. The only persons present will be the members of the Confidentia
Committee, the person giving evidence and, if that person so wishes, a companion

who will be required to agree to the confidentid nature of the proceedings.

A person agang whom, or an inditution in respect of which, an dlegation of abuse is
meade before the Confidentid Committee will not be notified of the making of the
dlegation and will not have any opportunity to answer the dlegation or to defend
himsdf, hersdf or itsdf. However, the Confidentid Committee may not name, or
disclose information which would lead to the identification of, the witnesses before
the Confidentid Committee or the persons they alege committed abuse or any

ingtitution or any other person'®.

Moreover, while the Act requires the Confidentil Committee to reach conclusions,

on the basis of the evidence it recaives, in rdation to the occurrence of abuse of

13 Section 15(1)
14 Section 27(2)
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children in ingtitutions since 1940 or earlier, as the evidence will not have been tested
and as persons and inditutions aganst whom dlegaions have been made will not
have had an opportunity to defend themsdves, the Confidentid Committee will only
be able to reach conclusions, recorded in its reports, interim and find, as findings, of a

generd nature. No person or ingitution will be named or identified in any report of

the Confidentid Committee.

As the Act!” requires the Commission to make as complete a record as is practicable
of the proceedings of the Commisson and its Committees, it is intended that an audio
recording will be made, as unobtrusively as possble, of each hearing of the
Confidentid Committee. No copy or transcript of the audio recording of a hearing
shdl be released by the Confidential Committee to any person unless it is so ordered
by the High Court in the exceptional circumstances provided for under the Act and on
the terms of such order '¥. However, if a witness objects to the making of an audio-
recording, a record of the hearing in the form of notes will be taken by the members
of the Confidentid Committee present. No copy of the notes shal be released unless
it is so ordered by the High Court as aforesaid and on the terms of such order.

A witness, who may be accompanied by the companion who attended the hearing
before the Confidentid Committee with him or her, will be afforded an opportunity, if
he or she wishes, to ligen to the audio recording of his or her meeting with the
Confidentid Committee in the office of the Commisson as soon as reasonably

practicable after a request from such person is received. It will not be permissible to

make any other record of the hearing.

'8 Section 16(2)
17 Section 7(6)
18 Section 27(2) & (3)
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Insofar as it is possble to do so0 againg documents in the possession of public bodies
in the State to which the Confidentid Committee has access. the Confidential
Committee will verify that a witness before the Confidentid Committee was in the
indtitution in which the abuse was dleged to have occurred a the rdevant time and

any other rdevant facts capable of verification without breaching its duty of non-

disclosure.

The Act guarantees the confidentidity of information given to the Confidentid
Committee by making it an offence for any person, whether a member of the
Confidentid Committee, a member of dtaff assgned to the Confidentid Committee or
an adviser or expert retained by the Confidentidl Committeg, to disclose any
information provided to the Confidenti Committeg’. Moreover, the Act ensures that
documents furnished to and generated by the Confidentid Committee will never be
made public®, In rdation to what will happen when the Commission hes finished its
work, in generd under the Act the Commission has a discretion as to the custody and
disposal of its records, subject to compliance with the Nationa Archives Act, 1986 ',
The records of the Confidentil Committee will not be subject to the provisons of the
Act of 1986 % and, accordingly, the Commission will have an absolute discretion as
to their custody and disposa. No find decison can be made a this juncture in relation
to these matters ,The Commission gives an assurance to persons concerned that the
guarantee of confidentidity in relation to information given to the Confidentid

Committee will be honoured. Persons who will give information in confidence and

1% section 27(1) & (6)
2 Section 27(5)
24 Section 7(6)
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persons, individuds and bodies, whom the information may suggest were implicated
in wrongdoing or in conduct of which society disgpproves who have not had an
opportunity to refute the information, can be assured that steps will be taken to retain
the records in a secure facility but only for such period as is reasonably necessary,

Theresfter the records will be destroyed.

On a practical levd, the Commission is putting procedures in place to ensure that the
guarantee of confidentidity is honoured during the currency of the Commisson, The
Commisson will have in place a protocol, which will bind every person who has
access to information provided to the Confidentid Committee, including taff
members assgned to and to experts and advisers retained by the Confidentiad
Committee. The protocol will be grictly enforced by the charpersons of the
Commisson and the Confidentid Committee. All documentary data furnished to or
generated by the Confidentid Committee will be stored in a secure place, to which
only members of the Confidentid Committee and staff members assgned to the
Confidential Committee have access. Arrangements are being put in place to prevent
any person other than members of the Confidenti Committee and the staff members
assgned to the Confidentid Committee having access to the computer generated data
of the Confidentid Committee. Insofar as is reasonably practicable, the Commission

will endeavour to assgn daff to the Confidentid Committee on an exclusve bass

Apat from the importance of ensuring that the guarantee of confidentidity in relation
to information furnished to the Confidentid Committee is honoured in the interests of

the persons giving such information and of persons who might be adversdy affected

Z Section 27(5)
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if it was divulged, the Commisson and its members are conscious of the necessty of
ensuring, in the interest of farness and judtice, that the deiberations and findings of

the Invedtigation Committee are not in any way informed by evidence given to the

Confidential Committee.

The Commission will conduct or commisson research in relaion to maiters which
bear on its inquiry and the policy matters on which it may make recommendations, as
it is empowered to do by the Act *. Persons coming to the Confidentid Committee
will be asked if they wish to participate in this process. If they are willing to
participate, any questionnaires will be adminisered by a member of the Confidentia
Committee or a staff member assgned or adviser to the Confidentid Committee.
Information gethered will be released by the Confidentidl Committee for analysis only
in such form as the identity of the witness participating in the research is not reveded
and the witness is assured of absolute anonymity. It is hoped that the witnesses
coming to the Confidentid Committee will participate in any research programmes
which they are invited to participate in, because the Commisson believes that all
information channdled to the Commisson through the Confidentid Committee,
whether the subject of generd findings made by the Confidentid Committee or the
results of other research, will help society to better understand the past circumstances

of the survivors and their current circumstances.

10. Investieation Committee

Like the Confidentid Committeg, it is the task of the Investigation Committee to

ligen to persons who have suffered abuse in childhood in inditutions tdling of this

14



abuse and making submissions®*, The essentia difference between the two
committees is that the Investigation Committee will hear the evidence in accordance
with due process as part of the inquiry into the abuse of children in inditutions snce
1940 or earlier, which is one of the main tasks of the Commisson. The results of the
Investigetion Committee's inquiries will be reports, interim and find. 1t will be open
to the Investigation Committee to reach conclusons, which will be recorded in its
reports as tindings, where it is gppropriate to do so on the evidence, that abuse
occurred in a particular indtitution during a particular period and to name the
ingtitution and the person who committed the abuse®. Because of this, the
Investigation Committee must give every person who, and every inditution or other
body which, may be the subject of a concluson which would adversely reflect on

him, her or it the opportunity to defend himsdf, hersdf or itsdf.

The inquiry which the Investigation Committee must conduct is required to establish-
(i)  whether abuse occurred, and
@)  if it did®, what were the causes, nature, circumstances and
extent of such abuse and what factors contributed to its
occurrence and the extent to which the various factors
contributed, looking, in paticular, a the inditutions themselves
and the systems of management in, and the regulaion of, the

indtitutions in operation at the time of the abuse, and how the

2 Section 24(2)

M Section 12

3 Section 13

2 The Commission interprefs secion 12(1)(c) of the Act on the bass tha the duty thereby imposed
applies where the prerequisite stipulated in section 4(1)(b)(“xs complied with-“where it is satisfied
that such abuse occurred”
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persons and bodies responsble for the management and

regulation of the inditutions performed ther duties.

Ancther difference between the Confidentid Committee and the Invedtigation
Committee is that, while the Investigation Committee mugt hold hearings a which
evidence rdaing to ingances of aleged abuse of children is being given in private, it
IS given a discretion to hold other hearings in public and it is reminded in the Act by
the QOireachtas of the dedrability of holding hearings of the Investigation Committee

in public’.

The Investigation Committee will conduct its inquiry in two phases. In the fird phase,
the Investigation Committee will investigate particular dlegations of ause. This
phase will involve, in reation to each survivor's dlegation or dlegations, a
preliminary inquiry by an inquiry officer in accordance with the Act®®, followed by a
hearing which will be hed in private. If it is established to the stisfaction of the
Investigation Committee that abuse occurred, findings to that effect will be made and
recorded in an interim report from the Investigation Committee to the Commisson.
Such findings will be find and not open to chdlenge in the second phase. The
Investigation Committee will then move on to the second phase. There will be two
components in this phase. One will involve investigeting, in relaion to esch
indtitution (or group of inditutions under the same or connected ownership or
management) the context in which the abuse occurred and why it occurred and the

dtribution of respongbility for it, whether ingtitutiona or regulatory. This

2 gection 11(3)(b)
2 Section 23
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Appendix E

Scheme for the payment of expenses for persons attending the

Commission to Inquire into Child Abuse or a Committee

Section 20 of the Commission to Inquire into Child Abuse Act, 2000 provides
that the Miniger for Educatiion and Science may, with the consent of the
Miniger for Finance, and after consulting the Commission, make a scheme for
the payment of expenses to a person who, as a result of a request or a direction
of a Committee, attends before the Committee or who makes an ord
submisson to the Commisson or a Committee either in person or through a
legd representative. The Scheme st out in this document relaes to the
payment of travel, accommodation and subsistence costs of a person who

atends before the Commisson or a Committee of the Commission.

The Scheme provides for expenses to be paid to witnesses to the Commission

on the basis of

(@ traved expenses

(b) accommodation and subsistence expenses,

46
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3.2

33

Travel Expenses

This part of the Scheme is designed to meet the travel expenses of witnesses
who ae giving evidence to the Commisson. It provides for witnesses

travelling ether by public trangport or by private car and for witnesses who

travd from abroad.

Public Transport

Witnesses travelling to the Commisson by public trangport should retain
receipts for the expenditure incurred in so doing. The Commisson will, on
presentation of these receipts, provide for an immediate refund of the
expenses, or where circumgtances do not permit an immediate refund, the

Commission will make such refund as speedily as possible.

Private Cars

The Commisson will reimburse a witness for the expenses of the use of

privete cars in the following circumstances-

(@ there is no suitable public transport available, or

(b) where public transport is avalable only a equa or greater expense.

Where a private car is used to attend the Commission, the State will not accept

ligbility for any loss or damage reaulting from its use.

47
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Witnesess  attending the Commisson should furnish the Commisson with a
datement of the miles traveled from their homes to atend the Commisson,
together with their home address. Payment in respect of this trave will be

made a a rate of 50 pence per mile, and the Commisson will make such

payment as speedily as possible.

Witnesses travelling from abroad

Where witnesses who wish to give evidence before the Commisson ae
currently living abroad the Commisson will refund the reasonable travel codts
incurred, caculated by reference to the cost of an economy/budget airline

ticket fare, or a contribution of equal amount to a higher fare ticket.

As in the case with public trangport, witnesses should provide receipts of
expenditure incurred in travelling to the Commisson, and the Commisson

will make such payment as speedily as posshble.

Accommodation and Subsistence expenses

The Commisson may ‘arange for the provison of accommodation for
witnesses atending the Commisson where they are satisfied that the person
concerned is obliged to make an overnight say for the purpose of giving

evidence to the Commisson.

In the event that the Commisson does not provide such accommodation, the

Commisson will refund vouched expenses incurred by the witnesses.

48



The Commisson will dso refund the reasonable vouched cost of subsstence
incurred by a witness atending the Commisson for the purpose of giving

evidence to the Commisson.

The refunds by the Commisson to witnesses in respect of aggregate vouched
accommodation and subsistence expenses shdl not exceed E75.00 for any

twenty-hour period.

Provison for Travelling Companion

If the Commisson is sdisfied tha the particular circumstances surrounding
the attendance of a witness warrant him or her to be accompanied by a
companion (such witness not being accompanied by a counsdlor), the
Commisson may refund a its discretion the vouched expenses of the

companion at the same rates as apply to the witness.

This provison will include such trave, accommodation, and subsstence
expenses incurred by such companion and will be paid at the same rate as that

for witnesses.

Provision for payment of expenses in advance of attendance for certain

witnesses
In some ingances, a witness of limited means who wishes to atend the
Commisson, may not be able to attend due to the costs which he/she would

have to incur. In such drcumdances, the Commisson may, where it is
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satidfied that it is necessary, make appropriate arrangements in regard to travel
and subsgence for witnesses. These arangements may include, in certan
circumstances, advance payment in respect of such expenses as are necessary
S0 as to dlow the witness to attend. The total cost of the travel and subsistence
arangements under this provison shdl not exceed the amounts indicated in

paragraphs 3 and 4 above.

Counsdlors

A witness may be accompanied by a professond Counsdlor when giving
evidence to the Commisson. Where such Counsdlor is not being paid from
public funds (eg. the rdevant Hedth Board), the Commisson will pay an
amount not exceeding £155 in respect of the Counsdlor’'s attendance. Travel
and subsistence will dso be payable to Counsdlors atending at the rates

stated above. Tax clearance arrangements in respect of payments to

professonds will gpply.
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