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THE HEARI NG COVMENCED AS FOLLOAS ON WEDNESDAY, 23RD

JANUARY 2002

CHAI RPERSON: Good norning. The purpose
of this public sitting of

this division of the Investigation Comrittee of the
Commission to inquire into child abuse is to explain
the Conmission's role in investigating vaccine
trials. In this statenent the division will outline
its understanding of its statutory functions, in
other words its terns of reference in inquiring into

vaccine trials.

There will follow an outline by the Comm ssion's
| eadi ng counsel, M. Flank O arke Senior Counsel, of
the manner in which the Comm ssion's |egal team
proposes to advance this nodul e of the Comm ssion's

wor K.



The Conmission to Inquire into Child Abuse Act 2000
The Conmission to Inquire into Child Abuse Act 2000
whi ch was enacted on 26th April 2000 provided for
the establishnent of the Commission to Inquire into
Child Abuse to performthe functions conferred on it
by or under the Act. The Conmi ssion itself was

established on 23rd May 2000.

In addition to the principal functions which are

conferred on the Commission by the Act, that is to

say to provide a forumfor hearing allegations of
and to conduct an inquiry into abuse of children in
institutions from 1940 to the present tinme and to
report on the inquiry, the Act enpowers the
Government by Order to confer on the Conm ssion and
its Committees such additional functions or powers
connected with their functions and powers for the

time being as nay be consi dered appropriate.

By virtue of the Conmmi ssion to Inquire into Child
Abuse Act 2000 (Additional Functions) Order 2001
that is Statutory Instrunment no. 280 of 2001

addi tional functions in relation to certain vacci ne



trials which involved children in institutions were

conferred on the Commi ssion

The Background to the Making of the Order

Since the early 1990's three vaccine trials which
were conducted in the State in the 1960's and 1970's
have been the subject of nedia interest which has
given rise to public debate. O particular concern
has been the fact that sone of the children who
participated in the trials were resident in
children's honmes or orphanages at the time of such
participation and questions have been raised as to

the ethical propriety of the trials.

In July 1997 the then Mnister for Health gave a

commitnent to the Dail to nake inquiries in relation

to the matter. The inquiries were conducted by the
Chief Medical Oficer of the Departnent of Health
and Children, Dr. Janes Kiely, who prepared a report
entitled "Report on three Clinical trials Involving
Babi es and Children in institutional settings in
1960/ 61, 1970 and 1973" which was |aid before both

Houses of the QO reachtas in Novermber 2000.

It being the view of the Mnister for Health and



Children that the matters dealt with in the report
required further investigation the report was
referred to the Conmission on 13th Novenber 2000 to

conduct such investigation.

As is recited in the Order, that is to say in the
Statutory Instrunment, the Conm ssion requested the
Covernment to define the paraneters of its

i nvestigation into the matters arising fromthe
report. After consultation with the Comm ssion the
Order was nade on 19th June 2001, that is to say the

Statutory Instrument was nade on 19th June 2001.

The functions conferred on the Conmi ssion by the
Order: Vaccine Trials

By the Order, functions, which will be outlined
later in this statement are conferred on the

Conmmi ssion in relation to any vaccine trial which
falls within either of the two categories of vaccine

trials referred to in the Order. The first category

conprises the three vaccine trials the subject of
the report, that is to say the CMO s report, being

the following trials:



Trial 1: This was a trial in which 58 infants
resident in five children's honmes in the State took
part which sought to conpare the polionyelitis

anti body response after vaccination with a quadruple
vacci ne (di ptheria, pertussis - that is whooping
cough - and tetanus (DTP) and polio conbined) with
standard vaccines in use at the tinme which consisted
of DTP and polio adm nistered separately and at
different sites. This trial was conducted between
Decenber 1960 and Novenber 1961. The results of the
trial were published in the British Medical Journa

in 1962.

Trial 2: In one strand of this trial, 69 children
resident in an orphanage in Dublin had bl ood taken
12 were subsequently adm nistered intranasa

rubella - that is German nmeasles - vaccine. 1In
another strand of this trial, 23 children living at
home in a rural area in the nidlands were
adm ni stered the same vacci ne. The purpose of the
trial was to investigate whether there was a
propensity for intranasally adm ni stered vaccine to
spread to susceptible contacts, for exanple pregnant
worren, and to estinmate anti body | evel s and

acceptability of the intranasal techni que of



vacci nation. The trial was conducted during 1970.
The results of the trial were published in the

Canbri dge Journal of Hygiene in 1971

Trial 3: In this trial 53 children, in "Mther and
Baby" hones and children's homes in Dublin and 65
children living at home in Dublin were adm nistered
vacci ne to conpare the reactogenicity of the
commerci al ly avail abl e batches of Trivax vacci ne
(that is a proprietary name for Diptheria Tetanus
and Pertussis vaccine) and Trivax AD vaccine with a
vacci ne of equivalent efficacy but in relation to

t he pertussis or whoopi ng cough conponent of |esser
potency. This trial was apparently conducted in

1973. The outcome of this trial was not published.

The second category of trial referred to in the
Statutory Instrunent is specified in the follow ng
ternms in the Statutory Instrument and | quote:

"...Any systematic trials of a vaccine
or the node of delivery thereof to test
its efficacy or to ascertain its side
effects on a person found by the

I nvestigation Commttee to have taken
pl ace during the period comrenci ng on
1st January 1940 and endi ng on 31st
Decenber 1987 and to have been
conducted in an institution follow ng
an allegation by a person that he or
she as a child in the institution was a
subj ect thereof..."

The background to the inclusion of this category in
the Order is that the publicity surrounding the

vaccine trials issue generated comuni cations to the



Department of Health and Children by individuals who
asserted that they had been in vaccine trials of the
type being investigated within the Departnent, if

not necessarily the three trials being investigated.
At the request of the Mnister for Health and
Children the Conmission indicated its willingness to
i nvestigate assertions of that type and to include
inits inquiry any further trial if its

i nvestigations should lead to a finding that such
trial had occurred and involved children in

institutions.

In order to come within the second category a
vaccine trial nust fulfil all of the follow ng
requirenents:

First it nmust be a systematic trial of either the
vacci ne or the node of delivery of the vaccine the
purpose of which is to test the efficacy of the
vaccine or to ascertain its side effects on a person
to whomit was intended to be adm nistered.

Secondly, the trial mnmust have taken place in the
years 1940 to 1987 inclusive. Incidentally, 1987 is
the year in which the Control of Clinical Trials Act

1987 was enact ed.

Thirdly, the trial must have been conducted in an



institution. And that expression is defined in the
Act of 2000 as including, and | quote:

"A school, an industrial school, a
refornmatory school, an orphanage, a
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hospital, a children's home and any

ot her place where children are cared

for other than as nenbers of their

famlies.™"
Fourthly, there nust be a finding by the
I nvestigation Conmittee that such trial took place
and was conducted in an institution during the years
1940 to 1987 inclusive and such finding nust foll ow
on froman allegation by a person that he or she as
a child participated in the trial in the
institution. And the word "child" is defined in the

Act of 2000 as: "A person who has not attained the

age of 18 years."

The Conmi ssion by public advertisement published in
newspapers with circulation within the State and
anongst menbers of the Irish conmunity in the United
Ki ngdom has invited any person who all eges that as a
child in an institution, for exanple in a children's
hone or in an orphanage, between 1940 and 1987 he or
she was the subject of a vaccine trial to contact

t he Conmi ssion before 15th February 2002. That is



15th February next. The advertisement will be
repeated shortly. Every contact, whether as a
result of the advertisenent or otherwise, will be

i nvestigated and any vaccine trial which fulfils the
requirenents stipulated in the Order, that is to say

in the Statutory Instrument, will be inquired into.

It is possible that in the course of investigations

being carried out into vaccine trials, the existence
of a trial which fulfils the requirenents necessary
to fall within the second category save that it has
cone to the attention of the Conmission froma
source other than the source stipulated in the Order
may energe. And the source stipulated in the Oder
is an allegation by a person that he or she as a
child in the institution was the subject of the

trial

In that event, if such further trial energes in the
course of our inquiries, in that event the

Commi ssion will give careful consideration to
seeking fromthe Government an Order under the Act
enpowering the Conmission to inquire into such

trial



The Additional Functions

In relation to each vaccine trial which falls within
either category provided for in the Order the

Conmi ssion has a twofold function, namely to conduct

an inquiry and to publish a report.

The I nquiry

The Order stipulates the nature of the inquiry to be
carried out. It is an inquiry into the
circunstances, legality, conduct, ethical propriety
and effects on the subjects thereof of each vaccine

trial which falls within either category provided
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for inthe Order. It is the Division's viewthat as
such it gives the Comm ssion a broad, not a narrow
remt. In particular, it is the understanding of

the Division that:

The work "circumstances" conprehends all aspects of
the trial whether specifically alluded to or not,
i ncluding the background to its inception, its

pur pose and its outcone;

The word "legality" connotes conpliance or

nonconpl i ance with the regulatory regi me, whether



statutory, for exanple under the Therapeutic
Subst ances Act 1932, or whether created by secondary

| egi slati on which was in force at the relevant ting;

The "conduct" of a trial means all aspects of the

i mpl ementation of the trial, including the devising
of the protocol or plan in accordance with which the
trial was to be carried out, the practica

day-to-day inplenentation of the trial and the

recordi ng of the outcome of the trial

The expression "ethical propriety" connotes
adherence or nod adherence to ethical nornms and

gui del i nes prevalent at the relevant tine both
nationally and internationally in relation to
clinical research and trials involving human bei ngs

and in particular involving children
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The reference to "effects” on the subjects of a
trial envisages both benign consequences and adverse

reacti ons and consequences.

The foregoing anal ysis of the termnol ogy of the
Order which stipulates the nature of the inquiry is

not intended to be exhaustive of all relevant



factors but merely illustrative of the Division's
under st andi ng of the paraneters of the inquiry

defined by the Oder.

In the case of each trial the relevant factors wll
have to be considered where appropriate by reference
to the acts and onissions of all persons and bodies
pronoting, funding, conducting |icencing or

ot herwi se authorising and facilitating the trial and
all persons and bodi es charged with responsibility
for the person, health and well-being of each child
who participated in the trial. By way of
illustration, in the case of the three trials the
subj ect of the Chief Medical Oficer's report it is

envi saged that the Division will be concerned with:

The conduct of the manufacturer of the vaccine.

The conduct of the research body or institution and
t he personnel involved in the conduct of the trial
The conduct of the statutory and/or other regul ator

charged with responsibility for the regulatory
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regine in force at the relevant tinme.
The conduct of any health, |local or other public

authority involved directly or indirectly with the



trial

The conduct of the nmanager of the institution or

ot her person with de facto responsibility for a
child who, while in the institution, was a subject
of the trial

And the conduct of each Departnent of State charged
with responsibility for the health and well-being of

such chil d.

The Report

It is specifically provided in the Order that the

i nquiry mandated by the Order is to be carried out

t hrough the I nvestigation Committee, which is a
Conmittee of the Commission provided for in the Act.
The reporting function of the Conm ssion under the
Order is coextensive with the reporting function of

the Investigation Committee under the Order.

The schenme of the Order is that the |Investigation
Conmittee is required to prepare a report in witing
of the results of the inquiry, specifying in the
report the determinations or findings it has made in
the conduct of the inquiry and to furnish it to the
Commi ssion. The Conmission's function is to prepare
and publish to the general public a report in

writing specifying the determinations made by the

13



I nvestigation Conmittee in its report.

In other words, the division of the Investigation
Conmittee conducting the inquiry into vaccine trials
reports to the Commission as a whole. The

Conmi ssion then publishes its report, but in so
doing the Commission is limted to reporting

determ nati ons or findings made by the Investigation

Commi ttee.

The personnel conducting the Inquiry

As has been stated, it is provided in the Order that
the investigative remt of the Commi ssion in
relation to vaccine trials shall be carried out

t hrough the I nvestigation Conmittee. Under the Act
the Investigation Comrittee is enpowered to act in
di visions. Wen the Order was nmade the conposition
of the Investigation Conmittee conprised the

Chai rperson and two ordi nary menbers.

Because the two ordinary nmenbers were precluded on
t he grounds of conflict of interest from
participating in the inquiry mandated by the Order
t he Conmi ssi on asked the Government to appoint an
addi ti onal nenmber to the Conmi ssion who woul d be
assigned to the Investigation Conmittee to
participate in the vaccine trials inquiry. On 13th
Novenber 2001 the CGovernnent appoi nted Prof. Edward

Tenpany, a retired consultant pediatrician, as a



14

menber of the Comm ssion.

Prof . Tenpany has been assigned to the Investigation
Conmittee, a division of the Investigation Cormittee
consi sting of the Chairperson, that is myself, | am
Mary Laffoy, | ama Judge of the Hi gh Court, and
Prof. Tempany, who is sitting with me today, wll
conduct the inquiry and prepare the report thereon
in accordance with the provisions of the Statutory

I nstrunment and the provisions of the Act.

Conflict of interest

Al menbers of the Conmi ssion, including the nenbers
of this division, are bound by a protocol on
conflict of interest which also binds the other
statutory officers of the Comm ssion, the inquiry
of ficers provided for in the Act and the

Conmi ssion's legal advisors. It is intended that
any ot her advisors or consultants retained in
connection with the vaccine trials inquiry will be
bound by similar rules for identifying potentia
conflicts of interest and ensuring that an advisor
does not becone involved in any matter where such
i nvol venent would give rise to a conflict of

interest. Al nmenbers of the staff of the



Conmi ssion are bound by simlar rules.

The protocol and rules on conflicts of interest are

strictly enforced. The invitation already issued
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publicly by the Conmission to all persons who are
affected by its work is extended to persons affected
by the work of this division, nanely to bring to the
attention of the division any situation which it is

believed may give rise to a conflict of interest.

However, the division wishes to reiterate the view
al ready expressed publicly at a public sitting by

t he Conmi ssion that such matter, in other words a
suggestion of a potential conflict of interest,
shoul d be raised in witing with the Secretary of
the Conmi ssion, M. Finbar Kelly, by the person who
bel i eves the conflict affects himor her or his or
her | egal representative, who should clearly

i ndi cate the reasons why he believes there is a
conflict. The Conmi ssion cannot act on nedia
reports, second or thirdhand information, runour or

i nnuendo.

Evi dence



The sane approach will be adopted by the Division in
t he conduct of the vaccine trials inquiry as is
adopted by the Investigation Comrittee in relation
to the performance of its other functions. Al

wi t nesses who gi ve evidence shall be required to

gi ve evidence on oath as is permtted by the Act.

In making its determ nations or findings the

Division will:
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Apply the standard of proof applicable in civi
proceedings in a court, that is to say, proof on the
bal ance of probabilities.

The determination, in other words the findings, wll
be based only on evidence which woul d be adm ssibl e
in acourt, so that for instance in naking findings

of fact this Division will not rely on hearsay.

Publ i ¢ hearings

The Act provides that a hearing of the Investigation
Committee at which evidence relating to particul ar

i nstances of alleged abuse of children is being
given shall be held otherwi se than in public. O her
hearings may, if the Conmittee considers it
appropriate having regard to the desirability of

hol di ng such nmeetings in public, be held otherw se



than in public.

At this juncture the Division does not foresee that
any circunstances are likely to arise in which it
woul d be appropriate to hold the hearings of this
Division in camera. Accordingly, the intention is
that all hearings of the Division will be held in
public. However, if any unforeseen factors energe,
t he appropriateness of hearing particul ar evidence
in public having regard to such factors will be

addr essed.

Legal Representati on and Costs
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It is recognised that every person or body whose
conduct is inmpugned in the course of the inquiry or
who nay be materially adversely affected by a
determination of the Division is entitled to | ega
representation in the process. It is also

recogni sed that there are other interests to which
it may be considered appropriate to grant |ega
representation having regard to the nature of the
inquiry, for exanple the public or a section of the

public which is the focus of the inquiry.



Applications for legal representation will be taken
followi ng the close of M. C arke's opening
statement, but they will only be taken in relation
to the three trials which have been identified in
the Chief Medical Oficer's report, because of
course we do not know what other trials will be

i nvestigated into.

However, when all of the contacts and communications
fromthe public in relation to the possible

exi stence of other trials which cone within the
Conmi ssion's renit have been investigated a further
prelimnary sitting will be convened to apprise the
public of the results of such investigations and the
course the Division proposes to adopt in
consequence. At that stage the issue of |ega
representation in relation to any other trials which

are thrown up will be re-addressed if necessary.
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Currently the paynent of expenses, including |ega
expenses, of parties appearing before the

I nvestigation Conmittee is governed by Section 20 of
the Act. That section enpowers the Mnister for
Educati on and Science to nmake a schene providing for

t he paynment by the Commi ssion of expenses incurred



inrelation to attendance before the Investigation
Conmittee. A scheme is in place for payment of the

expenses of |ay w tnesses.

Mor eover, a scheme nade by the M nister for
Educati on and Science on 9th May 2001 is in place
for payment of |egal costs and expenses incurred in
respect of |egal representation at the first phase
of the proceedi ngs of the Investigation Commttee,
whi ch hearings are held in canera. At present there
is no scheme in place under Section 20 providing for
the costs and expenses of |egal representation at
proceedi ngs of this Division which it is intended
will followin broad terns a Tribunal nodel of

process.

However, by letter dated 21st January 2002 the
Depart ment of Education and Science has advised the
Conmi ssion as follows, and I am quoting fromthe
letter:

“In order to clarify matters | woul d

like to informthe Conmi ssion that as a

matter of policy it is proposed that

all reasonable | egal costs incurred by

19

a person and arising frominquiries
made by the I nvestigation Conmittee
will be nade frompublic funds. The
M nister will propose the appropriate



anendnents. "

By which | understand to nean anendments to our Act
of 2000.

"At report stage of the Residentia

Institutions Redress Bill 2001."
That bill is going through the Dail at present and
what we have been told is that the Mnister wll
propose the appropriate amendnments to the Act of
2000 at report stage of the Residential Institutions

Redress Bill 2001.

It is the Comm ssion's understanding that the
amendnment will provide for taxed costs in the
ordinary sense in which that expression is used in
inter partes matters. The Commi ssion has been
inforned that the report stage of the bill in the
Dail is scheduled for 20th February 2002. That is

20t h February next.

Inquiry into Vaccine Trials, not Vaccines generally
This is sonething I want to stress. It is inportant
that the public should appreciate that the functions
of the Division relate to vaccine trials, the three
vaccine trials the subject of the Chief Mdica
Oficer's report and any other trials which fal

within the second category provided for in the

20



Order. The comon feature of the trials which the
Division is enpowered to investigate is that they
wer e conducted on children and they were conducted

on children who were in institutions.

It is no function of the Division to investigate
vacci nes generally or the admnistration of vaccines
to children in the past in any circunstances other
than in the course of a trial conducted wholly or

partly in an institution.

I nqui sitorial process

In conclusion, the Division wi shes to enphasise the
inquisitorial nature of this process. It is a fact
finding process, not a process which is capabl e of
giving rise to a deternmination of crimna
responsibility or civil liability. However, it is a
process which nust be and will be conducted in a
manner consistent with constitutional and natura

justice.

The nodus operandi which will be adopted for this
di stinct nodule of the Commi ssion's work for

gat hering evidence, determining its rel evance and
presenting relevant sworn testinony to the Division
will ensure that every person or body whose conduct
is impugned or is likely to be the subject of an

adverse finding is afforded reasonabl e neans of



defendi ng hinself or herself in the manner |aid down
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by the Suprene Court in In Re Haughey, which is a

case dating from 1971.

I will nowcall on M. Carke to outline howthe
| egal teamintend to advance the process.
MR CLARKE: Thank you, Madam

Chai rperson, Menbers of
the Division. As you pointed out, the Comm ssion to
Inquire into Child Abuse was conferred with
addi ti onal functions by virtue of Standing O der 280
of 2001 which requests and enpowers it through the
Investigation Coomittee and through that this
Division to inquire firstly into the three vaccine
trials that are known to have occurred during the

1960' s and 1970's.

And secondly into any other systenmatic vaccine tria
which the Commttee finds took place in an
institution between 1940 and 1987 foll owi ng an

all egation by a person that he or she as a child in
the institution was the subject of such a trial

The | egi sl ation under which the |nvestigation
Committee operates, that is the Conm ssion to

Inquire into Child Abuse Act 2000, is in nany



respects sinmlar to that under which Tribunals of

I nqui ry operate.

In broad ternms the nature of the inquiry to be

pursued in relation to vaccine trials is such as
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lends itself to the nodel adopted by Tribunal s of
Inquiry and it is, broadly speaking, the intention
of the legal teamto pursue this aspect of the
Investigation Conmittee's work by means of what one
nm ght describe as the "Tribunal nodel". That is
perhaps to distinguish it fromthe procedures being
adopted by ot her aspects of the Investigation

Committee's work.

Therefore, the inquiry by the Investigation
Committee would involve the foll owi ng stages:

1. Aprelinmnary investigation of the evidence
avai | abl e.

2. The deternmination by the Investigation Comrittee
of what it considers to be evidence relevant to the
matters into which it is obliged to inquire.

3. The service of such evidence on persons likely to
be affected by it.

4. The public hearing of witnesses in regard to such



evi dence, the cross-exam nation of such wi tnesses by
or on behal f of persons affected thereby.

5. The preparation of a report and the nmking of
determ nations and reconmendati ons based on the

facts established at such public hearing.

| shoul d perhaps say that while that is the sequence
intended it nay be that for practical reasons there
may be an overl appi ng of sone of those in relation

to particular issues depending on how nmuch advanced
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the inquiry may be in certain respects. Subsequent

to the conferring of the additional functions on the
Conmi ssion, that is to say to deal with the vaccine
trials inquiry, the Investigation Comrittee's | ega

t eam has begun the process of assenbling and

exani ning the avail able evidence relating to the

issues raised in the additional terns of reference.

In commencing its task of gathering that evidence
the legal teamdid not start with what is sonetines
cal l ed the bl ank sheet of paper, as prior to the
conferring of additional functions on the
Conmi ssi on, as you yourself pointed out, Madam

Chai rperson, the three vaccine trials known to have

occurred were the subject of the inquiry by the



Chi ef Medical Oficer of the Departnent.

And the |l egal team has available to it the docunent
entitled "Report on Three Clinical Trials Involving
Babi es and Children in Institutional Settings

1960/ 61, 1970 and 1973" prepared for the M nister
and published to the Dail on 9th Novermber 2000,

toget her with docunentati on generated and | ocated by
the Chief Medical Oficer in the course of his

inquiry. So that was our starting point.

And as indicated, those three vaccine trials are
known to have taken place and were carried out in

the 1960's and the 1970's. Briefly to indicate them
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again, the first took place in 1961/1962 in five

nmot her and baby homes throughout the State. The
only hones so far identified as having been invol ved
in the trial is Bessborough. The purpose of the
trial in general ternms was to neasure the

ef fecti veness of the four-in-one vaccine, details of
whi ch you have already outlined. The genera
practice at the tine was to give a three-in-one
vacci ne against the first three di seases and give

poli o separately.



The second known trial took place in 1970, it was
carried out in an as yet unidentified children's
hone in Dublin, though some details are known, and
al so involved children in the nmidl ands who were
living at hone. |In general terns the purpose of the
trial was to assess the effectiveness of a rubella
vacci ne when admi ni stered nasally rather than by

i njection.

The third trial that will be undoubtedly

i nvestigated took place in 1973. The subjects of
that trial were living at home in Dublin as well as
children residing in the follow ng institutions:

St. Patrick's Home, Navan Road; Madonna House;
Cottage Home for Little Children, Dun Laoghaire;

Bi rdsnest Honme Dun Laoghaire and in and Bohrin Na

Bear na.
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In general ternms the purpose of this trial was to
conpare the reactions of children who were given
conmercially avail abl e batches of three-in-one
vaccines to the reactions of children who were given
a nodified vacci ne of equival ent efficacy but of

| esser potency. So they are the three identified



trials.

As part of the process of evidence gathering the

I nvestigation Conmittee has al ready advertised with
a view to ascertaining whether other persons unknown
toit nay be in a position either to provide it with
evidence or to indicate the sources of evidence that
m ght be followed up. That advertisenment has
requested responses not |ater than 15th February
2002, so there is still sonme time to go before the
conpletion of that tinme span within which response

was sought.

The process of receiving, considering and acting
upon communi cations received in response to that
advertisenment is obviously ongoing and, equally
obviously, is likely to continue for sone tinme and
at this stage it is inpossible to give any realistic
estimation of how |l ong that process will take. But

I would at this stage, Madam Chairperson, like to
set out in broad terms the process which the | ega
team woul d intend to pursue so that any interested

parties would at least in those general ternms have a
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broad understandi ng of what is likely to occur and



the way that we would intend to proceed.

This Division of the Investigation Comittee will
conduct its hearings in relation to vaccine trials
as a separate part of its renmit. It is largely a
st and-al one function of the Investigation Commttee
and it will conduct its affairs separate fromthe
ot her busi ness of the Comm ssion and the

I nvestigati on Committee.

As you pointed out in the course of interpreting the
ternms of reference, the Division has been requested
not only to investigate the three identified trials
but also to see whether there were other trials
within the definition which you have expl ai ned and
if so to investigate those. Accordingly there are

two broad strands to the evidence gathering process:

The first is to assenble all relevant evidence in
relation to the three known trials. The second is
to make all appropriate inquiries to ascertain

whet her there were other trials that ought to be the
subj ect of investigation. And clearly, if such

i nvestigation reveals that there were other trials,
then to investigate themas well. | wll deal with

t hem separately.

In relation to the three known trials it is the

27



intention of the Investigation Comittee's |ega
teamto pursue in private initially all Iines of
inquiry identified to them for the purposes of
assenbling all material evidence. Wen that process
has been conpleted the rel evant evidence will be
made available to legitimately interested parties in

advance of public hearings.

It is the intention to propose formal procedures at
a subsequent prelimnary hearing for the

consi deration of the Investigation Cormittee and
interested parties. And it is hoped, therefore,
that procedures in the light of that proposal and
any subnissions that might be received in relation
toit will have been fixed before the conmmencenent
of the taking of evidence in public at public
hearings, though it is likely that any such
procedures will contain a caveat that they may be
necessary of amendment in the |ight of proceedings

as they devel op.

It would be the intention of the legal teamto
invite this Division, where appropriate, to exercise
its powers under Section 14 of the Act, which
entitles the Investigation Cormittee to direct the
attendance of witnesses, the production of

documents, the swearing of affidavits of discovery,



i f necessary the taking of evidence on Comi ssion

both to enable it to pursue its private inquiries
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and to enable it to assenble material evidence that
wi Il be necessary to put before the Division at its

public hearings.

That is the first broad strand of the consideration
and the inquiry. In relation to the second matter,
being the possibility of other trials being
uncovered, the legal teamw || attenpt, again in
private initially, to ascertain, especially from
persons who may respond to the advertisenent already
publ i shed, whether there may have been other trials
as defined in accordance with the terns of reference
and al so noting the coment made by you, Madam

Chai rperson, to the effect that if a trial emerges
froma source other than a Conplai nant and therefore
woul d not technically cone within the ternms of
reference but there seens to be evidence that there
was such a trial the Investigation Conmittee would
gi ve serious consideration to the possibility of
inviting the Governnent to expand the termns of

reference to i nclude such a trial

Clearly, should the | egal team cone across



significant evidence froma source other than a
Conpl ai nant to the effect that there may have been
other trials it would be processed in accordance

with those indications.

The initial test which the | egal team woul d propose
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applying is whether there is reasonabl e evi dence
avai | abl e of the existence of such other trials as
defined, in which case it would put that evidence to
the I nvestigation Conmittee with a recommendati on
that that trial mght at |east first be considered
as to whether it was a trial and subsequently if

found to be a trial, be investigated.

Clearly, if such evidence is found and the

I nvestigation Commttee is satisfied that it
constitutes another trial the legal teamw ||l engage
in asimlar exercise in relation to any such other
trials as it has already conmenced if relation to

the three known trials.

I would |ike to enphasi se, Madam Chai r person, that
the Division's |legal teamwould wel cone the

opportunity to discuss at any nmaterial tine and



certainly well in advance of any public hearings, to
di scuss with any relevant |ikely w tnesses, parties
or their advisors the evidence that those witnesses

may be in a position to give.

It clearly has the advantage of focusing the public
hearings both to the advantage in termnms of
efficiency of the Commi ssion and to the advantage of
all parties in the exclusion of irrelevant materia
if the legal teamare as aware as possible in

advance of the evidence that it is likely to be in a
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position to present.

| should al so point out that two junior counsel have
to date been retained to assist the legal teamwth
the initial investigation and to process inquiries.
Those they are referred to as Inquiry Oficers |
shoul d point out froma |egal point of viewthat it
is not currently envisaged that they will be engaged
in the carrying out of the statutory functions
assigned to Inquiry Oficers under Section 23 of the
Act, because as presently considered the nature of
the investigation into vaccine trials does not |end

itself to such a node of inquiry.



It is not possible at this stage to give an estinmate
of precisely how | ong the evidence gat hering phase
will take. It is the current intention of the |ega
teamto invite the Investigation Conmittee to
conmence its public hearings as soon as it feels
that it has gathered all material evidence in

relation to the three known trial s.

Inquiries into other trials, if any, found to have
occurred will continue in parallel with the public
hearings into the three known trials and will, if

evi dence of them comes into existence, be the

subj ect of further public sittings whenever al
material evidence in relation to such further trials

has been assenbl ed. Wether that woul d occur
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i medi ately after the conclusion of the inquiry into
the three known trials or after a gap woul d depend

on the logistics of the situation.

It should also be noted at this stage that it is the
intention of the legal teamto propose that, in
comon with Tribunals of Inquiry, all evidence wll
be |l ed by the Commission's | egal teamirrespective

of the party against or in whose favour such



evidence mght Iie. That is obviously subject to
appropriate questioning by other parties. The |ega
teamwould |ike to enphasise that it would wel cone
i nfornal discussion with the representatives of any
interested parties with a viewto resolving any
procedural difficulties at as early a stage as

possi bl e.

Finally, there have been inquiries from some

i ndividuals and solicitors as to | ega
representation on behalf of those who were or may
have been the subject of a vaccine trial. Cdearly,
t hose who are found to have been or who are
concerned that they night have been the subject of
vaccine trials have an interest in the work of this

Division of the Investigation Commttee.

It cannot, however, be said that any of themis
subj ect, on the basis of information currently

avail abl e, to any adverse finding agai nst them which
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woul d nake it necessary for themto be individually

represented throughout the public hearings.

Bearing in mnd the understandabl e m strust that

many of those who have been in institutional care



have for the State and its various institutions the
| egal team woul d propose that at |east consideration
be given by this Division to the foll ow ng
arrangenent in the interests of ensuring firstly
that the interests of those affected are protected
and, secondly, that the inquiry is conducted in an

orderly and efficient nanner

W propose that consideration be given to the
appoi nt nent of an i ndependent |egal teamby a
neutral body to represent the interests of all those
who were or who nmay have been the subject of a
vaccine trial during the relevant period. The firm
appoi nted woul d be contractual ly precluded from
acting on behal f of any individual whose interests
they represent before the inquiry in any other

capacity.

The purpose of this provision would be to ensure
that the entire focus of the team appoi nted would be
on representing the interests in the inquiry of al
those persons affected or potentially affected by
vaccine trials. This provision will also ensure

that any existing |awer/client relationships which
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af fected persons nmay have woul d not be interfered

with.

A di stinct advantage of proceeding in this nanner in
the opinion of the Division's legal teamis that one
| egal team which has a full understanding of all the
i ssues will best represent the interests of those
affected. It is also envisaged that such a team
would retain its own experts to advise it and, if
they thought it appropriate, suggest that such
experts would give evidence to this Division of the
I nvestigation Conmittee on behal f of the persons

af fect ed

It is also reflective of the fact that at present,
and | enphasise at present, there is no apparent

di fference of interest as and between vari ous
affected parties. It may be, though it is difficult
to envisage at this stage how it might beconme so,
but it mght be that at sone subsequent stage somne
di fference of interest might becone apparent. But
as presently inforned, there does not appear to be
any difference of interest between the various

parties who m ght be invol ved.

Furthernore, if such a proposal were to neet with
the favour of the Division of the Investigation
Conmittee it would be necessary to put in place a

transparent and acceptabl e process for the sel ection
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of such a teamand also to provide for an
appropriate involvenment on the part of such persons
who are so affected who would wish to be involved in

t hat process.

| mght also add two things: Firstly, that is the
position as currently obtains. Wen a clearer
picture of the identity of the persons in respect of
whom t here nmay be evidence that they were in fact

af fected persons, if | can just use that term

| oosely, has energed it is possible that there m ght
be identified a grouping or body or sone such which
woul d be broadly representative of all of such

persons.

| do not think it could be proposed that the

Conmi ssi on woul d i npose representation that was

agai nst the wi shes of such a broadly based body.

But until such time as the precise paraneters of
those who nay be affected have been identified it
isn't imrediately clear that there is any such body,
t hough there were known to be groups of persons who

have been affected who have expressed an interest.

| suppose, Madam Chairperson, the real point is

this: If there is no difference of interest between



those affected then it is difficult to see how there
is any necessary public interest in a multiplicity

of representation of the general interest of those
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affected. Unless and until there energed a clear
agreenment between such persons as to who they m ght
be represented by it does not seemto the | egal team
to be in the public interest or indeed in the
interests of the Comm ssion or indeed even the

i nterests of such persons that there be a

multiplicity of representation.

And unl ess and until such a position enmerges it
woul d be the proposal of the |egal teamthat
sonething along the lines that | have just indicated

nm ght be adopt ed.

The second qualification perhaps that | should give
to that, Madam Chairperson, is that it is clearly
subj ect to an overriding requirement that any

af fected person who is actually required to give
evi dence to the Division would necessarily be
entitled to appropriate representation by a
solicitor and counsel of their own choosing.
Clearly, there would be no intention to depart in

any way fromthat general rule.



And that would mean representation while they were
giving evidence or in relation to any other matters
that specifically inpacted upon them For exanple,
if at a subsequent stage there was a di spute about
whet her there was a trial and there was conflicting

evidence in relation to that then clearly those who
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were involved in that conflict would be entitled to

a nuch wi der range of representation

If in the course of its inquiry it becones clear

for reasons which cannot be identified at this
stage, that any particular individual or group of

i ndi viduals might require nore extensive
representation then the Conmi ssion will of course at
that point give consideration to granting such

further representation.

And finally, given that the legal teamis itself |
suppose the first port of call for the assenbly and
consi deration of evidence | too would like to
enphasi se the point, Madam Chairperson, that you
made to the effect that the ambit of this inquiry is

into trials, not into vaccines.



Much as there may be public interest in the effect
of vaccines and public debate about that issue and

i mportant as that debate might be, it is not for
this forum it is for other fora and we woul d ask
that we not be sent information that does not relate
to trials. Because necessarily that will sinmply

i nvol ve us in additional and unproductive work in
dealing with the subnission of information that we

cannot legally deal with.

W are confined in our inquiries and in the evidence
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that we will seek to put before you and the Division
to evidence that relates to trials as defined. They
are the only conments | would wish to nake at this
stage, Madam Chai r per son.
CHAI RPERSON: Thank you, M. O arke.
wi Il now take any
applications for |legal representation
MR, O FLYNN: | appear on behalf of the
Sisters of The Sacred
Heart and that is an Order which is anxious to
furni sh whatever assistance it can to the inquiry.
The Order had "nother and baby" homes rather than

or phanages in the rel evant period, including the



not her and baby hone that was referred to by

M. d arke at Bessborough in Cork

As to legal representation | noted that the words
used by yoursel f, Madam Chai rman, when addressing
the issue of legal representati on were "whether or
not interests were adversely affected or inpugned”
At this stage | do not apprehend or hope that the
interests of the Order will be adversely affected or
i mpugned, but it is undoubtedly the case that we
woul d have infornation that may be of assistance to
the inquiry and we woul d be anxi ous that that

i nformation be furnished to the inquiry.

And for that purpose | would be applying for Iimted

representation at this stage insofar as there is any
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i nterest of the Order touched upon. And naturally
if at any later stage it becanme clear that a wi der
representati on were necessary then | would be naking
that application. But at this stage | amsinmply
meki ng an application for limted representation in
order to allow that process of assistance to take

pl ace.

CHAI RPERSON: M. darke?



MR, CLARKE: Firstly, just a logistica
matter, | know that that
was M. O Flynn, nmy colleague and | know you do t oo,
but for the record perhaps if anyone el se nakes
representations, even though they may be well known
perhaps if they would identify thenselves in

advance.

Perhaps in relation to matters such as those
identified by M. O Flynn the appropriate response
woul d be to note the application and note their
i nvol venent. \Whet her actual representation is
needed may depend on how the investigation goes.
Clearly if any material that m ght be adverse to
M. OFlynn's clients were to energe they woul d
undoubtedly be entitled to representation
CHAI RPERSON: That is the course we will
adopt, M. O Flynn. And
i f anything does arise which indicates that your
client, The Sisters of the Sacred Heart, require

| egal representation the matter can be reconsi dered.
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MR O FLYNN: Just in order to clarify
that matter, ny
application at this stage is sinmply for

representation limted to that process of furnishing



information to the inquiry rather than -- it may be
that once that information is in the hands of the
inquiry there is no need for any wider
representation. So when | expressed it as limted,
it islimted to that procedure at the nonent and
that is the only application that | am nmaking.
CHAI RPERSON: | woul d have thought that

if evidence is sought you
are under a statutory obligation to produce it under
the terms of the Act of 2000. | would not have
envi saged granting legal representation in relation
to the evidence gathering process. | am maybe
taking too stringent a viewon that and | will hear
what M. O arke has to say.
MR, CLARKE: | think, Madam

Chai rperson, | woul d
respectfully agree with the comment that you have
just nade. Cdearly, any costs incurred by parties
in conplying with the requirements of the
I nvestigation Conmittee in the evidence gathering
phase are allowable in in any event | think w thout
the granting of representation. | think it is
i mportant to keep representati on down to those who

will be actively involved with the public hearings.
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But we will of course communicate with M. O Flynn's
solicitors in relation to any matters that woul d
properly arise in the investigation stage and the
costs of such would clearly be entitled to be

recovered by them

MR, O FLYNN: I am happy with that
cour se.
CHAI RPERSON: Very wel |, then your

client's position is
noted. Perhaps it nmay be of sone confort to you to
note that even in the Act of 2000 as it is there is
provi sion for taxed costs of conplying wthout
direction for discovery.
MR, O CONNELL: Madam Chai r per son, my name

is Mark O Connell and | am
representing M. Paddy Doyle who is unable to attend
here this nmorning due to ill health. However, he
has asked ne to apply for legal representation on
his behalf |linited to the second category of the

i nqui ry which you outlined earlier

M. Doyle, just as a precis, attended St. Mchael's
I ndustrial School in Cappoquin, County Waterford in
the 1950's and subsequently St. Vincent's Hospita
then in St. Stephen's Geen in Dublin and also the
Mercy Hospital in Cork at various tines in the
1960's. In all three institutions he clainms he was
subjected to clinical trials without his prior

knowl edge or consent and he wi shes to be represented
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at this phase of the inquiry to make his all egations
and to have theminvesti gat ed.
MR CLARKE: | think there are two
points to be nade under
this heading, the first is perhaps specific to the
circunstances identified. This would appear to be a
convention of other trials, that is trials other
than the three identified in the Chief Medica
Oficer's report. As | indicated, the process in
relation to that has to be that we first have to
identify whether there is realistic evidence that

such trials took place.

Clearly, if there is material available to suggest
that, the evidence gathering job of the |egal team
woul d be greatly facilitated by that being nmade
available to us. And if there be evidence, as |
indicated in relation to M. O Flynn, that any | ega
costs associated with conplying with requests for

t hat evi dence would be net if such requests are
made. So that is one point. | think it is
premature at this stage unless and until we identify
whet her there is real evidence that there were other

trials.



The second point is perhaps the nore general point
that | touched on in nmy own address, which is even
assumng there to be a trial which a single

i ndi vidual was involved in, the question of the
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extent of the representation appropriate to

i ndividuals is something which I think needs to be
| ooked at when the full picture is nade avail abl e.
Clearly, if there be evidence that the individua
concerned has to give, he would be entitled to

representation in relation to that.

But we do not know at this stage what picture wll
emerge in relation to the evidence and whether there
will or will not be such evidence. So m ght
respectfully suggest that it is again a nmatter that
should be noted to be dealt with at an appropriate
stage? But we would clearly like to take up with
the |l egal representatives concerned whatever
i nformati on there may be avail able to suggest that
there were other trials.
CHAI RPERSON: M. O Connell, that would
appear to be the
appropriate course, to note your application on
behal f of M. Doyle. 1In fact M. Doyl e has been

hel pful to the Commission in relation to its other



functions and nade a useful subm ssion sone tine
ago. | amsorry to hear he is not in good health

and | wish hima speedy recovery.

MR, O CONNELL: I will pass that on to
hi m
VS, McCRAN: Madam Chai r person, nmy nane

is Una McCran and | am a

barrister and | aminstructed by Anne Marie
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McCrystal, Solicitor who acts on behalf of a group
of people led by M. Victor Boyhan, all of whomare
i ndi vi dual s who were resident in children's hones
and or phanages during the rel evant periods envi saged
to be investigated by your inquiry and all of whom
will allege that they were or nmay have been the

subj ect or subjected to clinical trials covered in

both phase 1 and 2 of the ternms of reference.

I had been instructed to seek |l egal representation
on their behalf this norning, but in view of

M. Carke's coments in relation to the possible
scherme that may be put in place or that is envisaged
by the inquiry that will be put in place to cover
representation of those persons | am nmerely asking

you to note that | amreserving ny position on



behal f of Ms. McCrystal's clients in relation to

t hat aspect of the matter.

Qoviously Ms. McCrystal will be in touch with the
legal teamto tease out the proposals that are

envi saged by the | egal team and obviously | will
have to take instructions fromny clients in
relation to that. But this norning | amnerely
reserving ny clients' positions and | woul d ask you
to note that, Madam Chairperson.

CHAI RPERSON: Very wel | .

MR, CLARKE: | respectfully suggest

that that is a very
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reasonabl e position to adopt and we will engage in

such discussions as are indicated by Ms. MCran

CHAI RPERSON: Very well, the position
will be noted, Ms. MCran.

Any ot her applications for |egal representation?

MS. BACI K: Madam Chai r per son, ny name
is Melada Baci k and | am

here from Lavelle Coleman Solicitors. | believe our

i nvol venent is already known to the Commi ssion on

ot her aspects of the Commission's renmit.

CHAI RPERSON: | ndeed.

M5. BACI K Agai n having heard



M. Carke's comments |
woul d |like to make a submission on sinmilar |ines as
Una McCran. Qur clients, some of whom were resident
in identified hones and sonme of whom were resident
in homes that may be identified during the course of
this investigation, again | would ask that our
application be noted and our position be reserved on
simlar lines.

CHAI RPERSON: Very well. | suppose it
woul d be hel pful,

M. Carke, if both Ms. McCrystal and Lavelle

Col eman gave the legal teama |ist of nanmes?

MR, CLARKE: Yes, | was going to
suggest that at the end.

Clearly we are assenbling such informati on as we may

be able to put our hands on which confirns the fact

t hat people were the subject of inquiry so as to
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correlate that. It would be very hel pful where

persons do not represent an individual if a |ist

coul d be sent to us.

CHAI RPERSON: Very well, any other
applications?

MR, MURPHY: Madam Chai r person, if |

coul d make an observati on



and application to you in respect of a batch of
clients who | represent.
CHAI RPERSON: You can remain seated, it
is probably nore
conveni ent for you.
MR MURPHY: There are a rather
substantial nunber and you
will also be aware of my representati ons made to the
Commi ssion al ready, my name i s Eugene Mirphy and
ama solicitor in Cork. |1 do not largely agree with
the node in which this is put upon us this norning
insofar as, | will not use the word "anmbush", but |
amparticularly surprised in relation to the
excl usi on which there appears to be de facto of the
representative relationship that exists and very
private relationship bearing in nind the nature of
these matters that presently exists as between

victine and their solicitors and their barristers.

We have a najor difficulty, | certainly do, in
handi ng over the baton to the very conpetent,

because | am aware of M. C arke for many years,
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under his aegis and to explain to ny clients that
these extrenely sensitive matters nmust now be handed

over to another |egal team



A further |ogistical point arises insofar as | and a
certain other number of solicitors throughout the
country must now consider a |arge nunber of files,
vol umes of papers in each file and find out was
there a trial or was it just an ordinary vacci ne,
what institution was it. W are doing so sonewhat
in the dark. | presume we will ultimtely have
sight of the three clinical trials which were
already carried out and we can then marry that up

with the [arge body of files which we have?

That creates enormous difficulties, but if that is

the way it has to be, that will have to be done.

do feel that we should be afforded that opportunity
and | am applying for full representation today on

behal f of the clients that | represent who are

al ready known to the Conmi ssion. Because | propose
to represent those clients to the best of ny

ability, as does ny nom nated counsel

And | repeat the difficulty that | have in breaching
the confidentiality which | have created with ny
clients in respect of highly sensitive matters not
to mnd vaccination that a ot of these people do

not even know that they had on a trial basis or on
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an actual basis if you will and sharing that with

sonebody el se.

MR. O BRI EN: Maybe, Madam chai r per son
you will let the rea

peopl e tal k, those of us who were in the

institutions, to speak here today. W are being

| NAUDI BLE | ong enough. W nust have a right to

speak here today at this neeting. W were the

peopl e who were in the institutions, we are the

peopl e who got the Schick tests done on us, we were

t he peopl e who got the injections.

So please listen to us for God's sake and do not
continue to listen to other people. Listen to us as
the real people, as the people who suffered.

woul d ask you please to listen to ne, give ne tine
to speak so as you m ght have sone idea of what we
are tal king about. None of you know what a Schick
test is, none one of you in this roomknow. | know

because it was done to ne, but none of you know.

| wote to the Conmi ssion that you are tal king
about. | got back a letter stating that after 15th
February they will consider witing to ne. They
will consider witing to ne after 15th February
2002. Consider witing to ne. Madam Chairperson
we cone here as people who were in institutions who
know what happened. But as children how were we to

know whet her we were victins of tests or whatever
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you like to call it by people?

W were pin cushions for every doctor that cane into
the place, we were given Schick tests, we do not
know what they are. And you cone along then and the
gentleman in front of you, Madam Chairperson, and
tell us they will decide, the State will decide who
represents us. We do not want that, we wll make
our own representations, we have already engaged
barristers and solicitors for the Tribunal, the

first Commi ssion of Inquiry.

They can hel p us out through the second one as well.
Way should we listen to the State appointing people
for us? We do not trust the State and we never wil |
again trust this State. This is a farce unless you
listen to what we have to say. You nuzzled us at
the last two public neetings on the child abuse
Conmi ssi on one, please do not nuzzle us now. For
CGod's sake, we are tired of being nuzzled, give us a
chance.
CHAI RPERSON: Well, | think there is
sonet hing of a

m sunder st andi ng both on M. Mirphy's part and



M. OBrien's part. There is no intention of

foisting on individuals any | egal representation.
VWhat we are tal king about here is an interest, an
interest that may or nay not energe. | would ask

M. Carke just to explain the suggestion again, but
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there is no question of the individual relationship
between a client and his solicitor or his barrister
being interfered with. So if M. darke would not
m nd expl ai ni ng the suggesti on agai n?
MR CLARKE: Yes, Madam Chai r per son

| think there are three
very separate things that have to be identified
The first | think that has to be said at this stage
is that it is clear froma series of decisions of
the Suprene Court that the only legal way in which
an inquiry such as this can be conducted is if there
isinitially a private inquiry to see is there

evi dence.

I f people perceive that to be muzzling the
preventi on of evidence or stories being told at this
stage then they obviously are entitled to their own
view. But it wouldn't be consistent with the | ega
obligations of this Conmi ssion to permt any

evi dence to be tendered at this stage until such



time as there has been a private inquiry. And to be
honest, if we tried to do it people would have a

Hi gh Court Order stopping us doing it in the norning
and they would be right. So that is the first point
that has to be nmade, we are all bound by that |aw

whet her we like it or not.

The second point | think that does have to be nade

is that the suggestion that is put forward, and it
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is only a suggestion, it may find favour, it may be
rejected, is not that insofar as the story of any

i ndi vidual has to be told that that person will not
be entitled to have their own | egal representation
in that | nade clear that the suggestion | was
maki ng had no bearing on that. |If as the speaker

fromthe back indicated... (I NTERJIECTI ON)

MR. O BRI EN: M. Mchael O Brien
CHAI RPERSON: M. Mchael O Brien
MR. CLARKE: | amsorry, | didn't know

M. OBrien, | am happy to
refer to himby name. If M. OBrien or anyone in
his position has a story that needs to be told in
evi dence before the Conm ssion then that person is

entitled to their own |egal representation. And



hope | made that clear, if | did not then |

apol ogi se.

But there is a wiser question and that is the
representation of the interests generally of those
who may have been affected, some of whom nmay be
here, sonme of whom may be nenbers of organisations,
sone of whommay be not. And it is a suggestion as
to how that interest may be properly represented
that | was nmaking. The Commission is constrained
only to put before itself as a matter of |aw

evidence that is rel evant.

If there is relevant evidence to cone forward and it
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cones fromthose who are affected then they are
entitled to their own |egal representation in
relation to that and there is no question about it.

I want to make it absolutely clear that ny
suggestion does not in any way exclude that, it is
relating to the necessary representati on of the wide

range of people who have been affected.

We believe that the nunber in the three identified
trials is not far short of 300, certainly in the

mddle 200's. |If further trials are identified then



clearly that nunber will grow larger. W have to
have regard to the interests of all persons who are
af fected and nmy suggestion is in relation to a way
in which that might be net. And it is not in any
way inconsistent with full selection by the

i ndi vidual s concerned if there be a body or group

which is largely representative of them

But | do have to say | do not believe that it is
appropriate that there be an excessive multiplicity
of representation of people who have no different
interest. And it is to that end that ny suggestion

is directed.

Finally I would say that there is certainly no
suggestion that even if the proposal that | nade
were to find favour that the | awers woul d be

foisted by the State. | indicated that there would
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need to be a transparent and acceptabl e sel ection
process and did that in the context of expressing
under standi ng of the fact that persons in the
position of M. O Brien have legitimte reasons why
they m ght not be trusting of the State and it woul d

t herefore be necessary to explore an appropriate



means by whi ch such a neutral team could be

appoi nt ed.

CHAI RPERSON: M. Mirphy, do you want to
say sonet hi ng?

MR, MURPHY: Briefly if I may, Madam

Chai r person, thank you.
VWhi | st what the | egal teamare saying is
under standable froma |l egal point of view, froma
practical and workable point of view !l certainly
cannot accept it. | know that the fear has been
expressed concerning nmultiplicity of representation
You woul d be well aware that that is not the case
and cannot possibly be the case, because you are
well aware that there are a small few firns of
solicitors in Ireland and their chosen counse

dealing with this matter.

It isn't the question that the three or four

t housand people that are directly represented here
are represented individually by separate solicitors.
There are |large bodies of conmon interest groups who
are represented by the one firmand the multiplicity

t hat counsel has expressed a fear of does not exist.
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There is a comon interest and those peopl e deserve

to be represented by that person they put their



faith in fromday one and nobody el se.
CHAI RPERSON: First of all, M. Mirphy,
| just wonder is there an
el enent of confusion here? What | am concerned with
today are scientific trials and as | indicated at
the outset | amtaking applications for |ega
representation specifically in relation to the
trials which have been identified by the Chief

Medi cal Officer of the Departnent of Health.

Qur other functions in relation to abuse in
institutions are separate matters. This is a

st and- al one nodul e of the Conmission's work and it
is focused on actual scientific trials. It seems to
me that sone of your clients may be able to identify
other trials, but the Comi ssion does not expect you
as a solicitor for an individual to take upon
yoursel f the burden of investigating whether a tria

exi st ed.

Al'l you have to do, and indeed M. O Brien has done
it already, he has witten in to the Comn ssion and
he has indicated that he believes he may have had an
i nvol venent. The burden of investigating whether
there was a trial in which sonebody like M. O Brien
was involved will be taken on by the Comm ssion, it

does not have to be taken on by the individua
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solicitors. That is the first point.

And until we identify further trials we do not know
what interests are to be represented. | will note
first of all your position that you nmay represent
clients who have an interest in the affairs of this
particul ar nmodul e of the Conmmi ssion's work. | will
note your objection to the suggestion made by the

| egal team

No decision will be nade today, the decision will be

deferred until the issues which affect the grant of

| egal representation, whether there was a trial in

which a client of yours was interested in the past,

whet her such a trial is going to be investigated,

until those issues crystallise | will defer a

deci sion on your application. But the position is

noted and it will be noted on the transcript.

MR, MURPHY: | appreciate that. In
relation to two of those

institutions, as | have said, | have a | arge body of

clients. Certainly in relation to two of those

have had persons go through those institutions. |

do not know how many, | have to investigate that.

Am | acting for this person or am| not is the issue

that | nmake today in relation to this Division's

work. It is adifficulty that all practitioners

wi || have.



CHAlI RPERSON: | don't see that it is a
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difficulty, because it
seens to ne that you are assumng a burden which you
shoul d not assune, all you should do is wite to us
and tell us "I have" -- just for the sake of
illustration | nentioned Bessborough and | hope no
of fence will be taken by M. O Flynn, "I have three
clients who were in Bessborough in 1960 and 1961".
You can wite and tell the Conmi ssion that.
MR MURPHY: | cannot, because | have
not got ny clients'
perm ssion to divulge that infornmation.
CHAI RPERSON: Well, your clients can
wite and tell the
Commi ssion. But the Conmi ssion has to gather the
evidence in sone way. It is not the function of the
| egal representatives of individuals to gather the
evi dence for the Conm ssion, the Conm ssion has a
statutory nmandate to gather the evidence itself. It
needs the co-operation of nmenbers of the public who
are affected by these issues, but it is the
Conmi ssion's job to gather the evidence. | do not
know whet her | have explained this very well.

MR, MURPHY: I think you have and |



fully understand where you
are coming from This is another form of
institutional abuse, the responsibility for which
rests with me for ny clients to investigate and dea
with in a full fashion. | hope to do that by

i nvestigating all aspects, including the aspect
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before this Division of the Comm ssion

CHAI RPERSON: Yes. But the other
aspects of the functions

of the Commission, if I may call it the genera

abuse inquiry is a separate issue. Al we are doing

here is inquiring into clinical trials, scientific

trials.

MR, MURPHY: I will renew ny
application on another

dat e.

CHAI RPERSON: Thank you, M. Murphy.

And t hank you,
M. OBrien, for your contribution. Are there any
ot her applications specifically relating to the
three trials which have been identified? | am
tal ki ng about applications for |egal representation
MR, TRACEY: My Lord, my name is Tony
Tracey and | represent the

Ri ght of Place Group in Cork. | too object to



counsel being foisted upon us. | ama survivor of
institutional abuse and | agree with M chael O Brien
there. There are representatives of five or six

di fferent groups in these premises today and | fee

t hat each group shoul d be given their own | ega
representation on the basis that we have cone in
here with our hands tied behind our backs and our

eyes bl i ndf ol ded.

We do not know if we were vaccinated, if they
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performed trials on us, we do not knowthis, we are
only going by what the Government is going to say to
us. In the past few weeks | have had numerous
people conme in to ne and assert that there was
trials conmitted on those people. W feel, each
group feels that they should be legally represented.
There is only about six groups in the country and it
won't cost all that rmuch noney and it won't cause

all that nmuch confusion either.

W feel in the interests of justice and for justice
to be seen to be done that each group should get
their own | egal representation and be paid for by

t he Conm ssi on.



CHAI RPERSON: Yes, M's. Buckl ey?
MRS. BUCKLEY: You were asking for |ega
representatives here. |
find it very painful, legal representatives were not
in care, we were. | also think that it would have
been fitting for M. Carke, he does know all the
different representatives fromthe groups, it m ght
have been better had M. C arke nmade an appoi nt nent
and net with us before he cane here today to say
that this is what was planned, instead of people

going to their own solicitors or senior counsels.

| do not think it is acceptable. And finally, you
are tal king about three trials, Madam Chairnan.

That is three trials that you know about and that is
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fair enough. W all know now, but -- well, we

al ways knew, but the public did not know what we
went through for years and years. And | do not
think it is acceptable to just tal k about three
trials. Because if you | ook at what we have got
back fromthe Freedom of Information regarding our
tinme in care it is appalling, the information is

scarce, the information is not there.

So if the information is not there regarding our



schooling, regarding our nutrition, regarding our
general well-being, regardi ng our psychol ogica

wel | -bei ng, regarding nmedication then | do not think
there is any | NAUDI BLE as regards trials that we had
goi ng back to the 30's and 40's and 50's. | think
had we had the opportunity to nmeet with M. d arke
about this issue we could have expressed it that

this is a big concern for us.

That is a nmuch bigger concern than organising a
group of solicitors to | ook neet with survivors who
feel that they had trials. How would we know? |
went into care at three weeks and | canme out at 18,
how coul d I have know what happened to ne in baby
homes and in this place. | am speaking not just for

nyself, | am speaking for a majority of people.

We have to be enpowered here, we have been too | ong

left on the side and | think it is terribly
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i mportant that instead of asking for |ega
representatives you should have asked woul d any of
the group representatives like to talk. Thank you.
MR, KELLY: John Kelly. | was not

goi ng to speak here today,



but | have to say that |I think M. Mirphy raises
some very, very serious points and | think nmaybe the
solution to all of this is that we would neet with
M. Carke. | have received nmany phone calls, a
substanti al nunber over the |ast week and many
victinms perceive that this is sinply dunmping this
ot into the Conmi ssion, they believe that it is to

deny liability.

Because as you know, Madam Chairman, | NAUDI BLE is
like all the other aspect of your inquiry, all the

i nformati on, evidence | NAUDI BLE to obtain i munity.
So we really need | egal advice and | would take the
opposite view fromwhat Ms. Buckley said, we really
need | egal advice, because |lots of people were in
institutions and these people are saying this: "I
was injected with an unknown substance, | do not

know what it was".

The only way we can find this out is we have to have
a mni investigation by our own solicitor. He wll
have thousands of clients and this is only a snal
group, say of eight or nine big firns that will be

dealing with this. But they need their own
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solicitor, they built up a trust and they do not



trust the State. They trust their solicitor, he is

the one that has dealt with them

But my concern and lots of the calls that | am
getting is that if they actually attend the
Commission it is Catch 22. The only way they can
actually find out, and this is what M. Carke is
saying, the only way they can find out whether there
actually was test trials or clinical drug vaccine
trials or whatever you would call them the sinple
fact is that it is by going to the Comni ssion
Therein lies the problem because once you nake

di scovery at the Conm ssion you cannot use that

evi dence, docunents, utterances or statenents in any
other formbe it crinmnal, civil or conpensation

tribunal which has been set up

You know that and | know that, Madam Chairnan, that
is what is inthe Act. So I think that there was a
very good suggestion that maybe each group should be
represented by a solicitor initially and | think
that solicitors should be paid to cover the

i nvestigation, even the solicitors are going to have
to have a nini investigation prior to going to the
Conmission, it is as sinple as that. | thank you
for giving ne this opportunity to speak, Madam
Chai r man

CHAI RPERSON: Thank you, M. Kelly.
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MR. O BRI EN: Just a very small point,

Chair, we will not be
bothering with anyone else, that is full stop. W
are only working with our own solicitors, we cannot
work with anybody el se. Because we do not trust
ot her people, we only trust the people we have
already been with, we do not cone back telling
stories to other people. W are fed up, we are
sick, we are tired and we are in pain, would you
pl ease help us get over this and stop all this,
pushing us fromA to B and Bto C once and for all
pl ease do it now.
CHAI RPERSON: Very well, the

i nterventions by
M. OBrien, M. Tracey, Ms. Buckley and M. Kelly
have been hel pful because they have brought home to
me what | suspected would be the case and forcibly
brought it hone and it is sonething that | tried to
clarify in the opening statenent. There is clearly
a confusion in relation to where this particular
nodul e of the work of the Conmission fits into the

overall work of the Comm ssion.

The general abuse inquiry is going along in
parallel, in tandemwith this inquiry. It has
started, the Comm ssion is already conducting

hearings in canmera, in private in relation to the



general abuse allegations. Every person, every

Conpl ai nant who is participating in the genera
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abuse inquiry has their own | egal representation by

solicitor and counsel

What we are tal king about here is a totally separate
issue. This is an inquiry into scientific trials,

it is at a very, very prelimnary stage. W have
identified three trials because they have energed as
aresult of the inquiry and the investigation
carried out within the Departnment of Health and
children. So far we have only identified today one
representative with an involverent in the three
trials, that was M. OFlynn in relation to
Bessborough -- | amwong, | think Ms. McCran and

Ms. Bacik are in the sane situation

I want to assure Ms. Buckley that | wasn't asking
for lawers to stand up and nake an application, |
was meking a general request for applications
seeking legal representation in relation to the
three identified trials. As | say, this is a
separate and di stinct nodule of the Comm ssion's

work, it is about clinical trials, about scientific



trials.

The other issues are being dealt with in the abuse
inquiry and on the basis of what M. O Brien

M. Tracey, M. Kelly and Ms. Buckley said there is
no case at this juncture, at this juncture, and

enphasi se at this juncture and M. C arke enphasi sed
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it in his statenent, at this juncture there is no
basis for naking an Order for |egal representation
inrelation to this nodule of this distinct portion

of the Conmi ssion's work.

So unless there is an application from sonebody who
can say to nme: "I was involved in or | have a client
who was involved in trial 1, trial 2 or trial 3"
propose deferring any further issues of |ega
representation until the next public sitting.
MR LEE: Excuse ne, Madam chai r man
my nane is Sinon Lee. |
was in Snyleys hone and school in the 1960's up
until the md 1970's and it was ny group that | was
involved in who initially highlighted drug trials on
children in honmes. | am being represented by a
solicitor and what | amasking you nowis is that is

that solicitor still representing -- we have | odged



ten years of docunentation in relation to inquiring
about drug trials with the Comm ssion and what |
want to knowis is that solicitor still representing
me now in relation to the three trials that you are
referring to here?
CHAI RPERSON: Yes. |Is your solicitor
Ms. McCrystal ?
MR LEE: It is, yes.
CHAI RPERSON: Ms. McCran is here
representing your

i nterests.
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MS.  McCRAN: Yes, Madam Chai r per son
perhaps | can be hel pfu
at this juncture. Unfortunately, Ms. MCrystal did
not have an opportunity to neet with M. Lee before
we came in, but | can assure you, Madam Chairperson
that Ms. McCrystal will be talking to all of her
clients and explaining the situation. | certainly
woul dn't want to be seen to be conmitting
Ms. McCrystal to any of the proposals outlined by

M. darke this norning.

| nerely said that we would wi sh to consider those

proposal s and to see what in fact was bei ng proposed



by the Commi ssion and obviously to work with the
inquiry and to see whether sonme arrangenent can be
made. |If it cannot be nade and if Ms. McCrystal's
clients feel that the trust and confidence which
they have built up with her cannot be satisfied in
that way we are reserving our position. That is
what | wanted to nake clear.
CHAl RPERSON: Yes, | understood that to
be the case. M. Lee,
Ms. McCran is the barrister instructed by
Ms. McCrystal and we have noted the position of your
solicitor and your counsel. They are not commtting
t hensel ves to anything, no decision whatsoever has
been made. All they have said is that they are
going to consider the proposal. So you are not

j eopardised in any way or prejudiced in any way by
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anyt hi ng that has happened here. Yes,

M. O Connel | ?

MR, O CONNELL: Just to confirmny own
position, | aminstructed

by McGuire MLaverty & Co and we are also in the

sane position as Ms. McCran, we are considering the

position as outlined by M. d arke.

CHAI RPERSON: Yes, that will be noted.

There has been no deci sion



what soever nade here today in relation to the
position of persons who may have been affected by
the trials. So there is no cause for concern. So
as there do not appear to be any further

applications... (| NTERJECTI ON)

VS. MADDEN: Madam Chai r per son, mnmy nane
is Jacinta Madden, | am
fromLavelle Coleman Solicitors and | just wanted to

address the issue of the closing date that has been
given, 15th February. | think that it is a very
short timefrane for us to contact all our clients
and explain all of the issues pertaining to this

particular renit.

I would really like to see that date extended,
because | know that when the date for al
applications for the other part of the Conm ssion
was identified as 31st July there was only a very
short period of grace and | think that it is a short

timeframe for us to deal with the ampunt of clients
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who need to be notified, who need to take this
information in and who will have to obviously think
as to whether or not they are people who were

subj ected to these particular trials.



| would like for you to clarify whether or not if

i nformation becones available after 15th will it be

accepted or will we have to go back and tell our

clients: "I amsorry, because you did not get this

i nfornati on before 15th you are outside of this

aspect of the Conmm ssion"?

CHAI RPERSON: Well, | suppose that is
really a matter of policy

for the Conmm ssion.

V5.  MADDEN: Well, | would like it to
be noted so

that ... (1 NTERJECTI ON)

CHAI RPERSON: Yes, it will be noted and
it will be considered and

we will consider the subnission that you have made,

but | just want to make a nunber of points about

what you have said. First of all | would have to

accept that in relation to this particular part of

the Conmission's work the timefrane has been short.

But that was done with a viewto getting the inquiry

conmpl eted as soon as ever possible because of the

long tine lag since the events we are |l ooking into

occurred. That is the first point, | accept that.
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| do not at all accept your remarks in relation to
the closing date for the general abuse inquiry. But
in any event, the natter will be considered, your
subm ssion will be considered. But finally, again
may | enphasise that solicitors do not have to take
on the burden of the statutory functions given to

t he Conmi ssion by the G reachtas.

It is for us to inquire into whether any other
trials took place and we have the resources to do
that. And as | say, all you have to do is give the
basi c i nformati on which has been sought in the
advertisement to the Conm ssion. Wen all of the
information is in the legal teamw Il then | ook at
the matter and there will probably be a

guesti onnaire going out so that we can investigate

the matter further.

But as | say, don't do our job, the State is
resourcing us to do that job and there is no need
for you to do it. So on that basis | will adjourn

this sitting. Thank you very much.

THE HEARI NG WAS ADJOURNED
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